protected by that section and that his discharge was moti-
vated in any part by that protected activity.  Secretary ex
ral David Pasula v. Consolidation Coal Company, 2 PMSHRC 2786
719801f rev'd ^n other grounds sub nom. Consolidation Coal
Company v. Marshall, 663 F.2d 1211 (3rd Cir. 1981).  See also
So itchiv. FMSHRC, 719 F.2d 194 (6th Cir. 1983), and NLRB v.
Transportation Management Corporation, 462 U.S. 393 (1983),
affirming burden of proof allocations similar to those in the
pasula case.

In this case Mr. Howard asserts that he complained to
D & T president and part owner Robert Thompson upon his
discovery that someone had inserted the power cable to the
roof bolter he was operating into a "tagged out" and defec-
tive circuit breaker.  This complaint was made on the comple-
tion of Howard's shift on July 5, 1984.  There is no dispute
that the power cable was in fact connected to a defective
circuit brea'ker that had been tagged out of service by
electrician Charles Cogar.  It is further undisputed that
operating the roof bolter under that condition constituted a
serious threat to the life of the roof bolter operator, in
this case Mr. Howard.

At the end of his shift on July 5, Mr. Howard saw that
the roof bolter he had been operating was connected to the
defective circuit breaker.  Howard was admittedly agitated
because his father had only a few days before suffered severe
electrical shock and burns at this mine while "trouble-
shooting" a power box in which the circuit breakers had
similarly been "jumpered out".  Howard went, immediately to
the office trailer and confronted Thompson, another part
owner John Dotson, and Foreman Kyle Anderson. Howard told
them that they "hadn't learned anything," apparently in
reference to his father's accident and stated that he would
not operate the roof bolter until it was fixed.  I construe
these statements to be protected safety complaints under the
Act. fn 1, supra.

'On the next day, July 6, 1984, Howard was not asked to
operate the roof bolter and was told to perform other work.
The circuit breaker had apparently not been repaired but the
roof bolter was neither needed nor used that day.  On the
following day, July 7, 1984, Howard asked for and was given-
the day off to visit his father recovering from his injuries
in a Pittsburgh hospital.  Upon his return that evening,
Howard was given a "cut off" or unemployment slip indicating
that he was laid off.  Cecil Dotson, the third part owner
indicated to Howard that the lay-off was just temporary and
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